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MARITIME LAW IN SOUTH AFRICA
INTRODUCTION

This brochure updates all previous maritime publications by Shepstone & Wylie.  It is intended as a handy guide to certain aspects of maritime law in South Africa with a particular emphasis on admiralty jurisdiction, practice and procedure.  The brochure is not, however, intended as an exhaustive treatise on all aspects of maritime law as practised in South Africa nor should it be assumed that there have not been further developments in the law subsequent to the publication hereof.  Readers are therefore cautioned not to act on information contained in this brochure, but rather to obtain confirmation in regard to the legal position in the light of the applicable circumstances. Further commentary and source materials may be found on the firm's website at www.wylie.co.za, on the University of Cape Town's Marine & Shipping Law website at www.uctshiplaw.com, and in the latest textbook on Shipping Law & Admiralty Jurisdiction in South Africa  published during 1999 by Shepstone & Wylie's academic partner, Prof. John Hare.

Shepstone & Wylie operates an e-mail maritime and transport law update service, S& W E-Securite, without charge. To be added to this list please contact anthonisen@wylie.co.za. 

The brochure broadly covers and includes :

-
admiralty jurisdiction, practice and procedure

-
carriage of goods by sea

-
tonnage limitation

-
courts of marine enquiry

-
pollution

In addition, the appendices include information regarding the Ports of Durban, Cape Town and Richards Bay and Shepstone & Wylie.

ADMIRALTY JURISDICTION, PRACTICE AND PROCEDURE
The law and practice of admiralty in South Africa is regulated by the Admiralty Jurisdiction Regulation Act of 1983 as amended with effect from 1 July 1992 ("the Admiralty Act").

Admiralty jurisdiction
Only the High Court of South Africa is able to exercise admiralty jurisdiction.  The hierarchical structure of the High Court is such that each province in South Africa has a division of the High Court which exercises jurisdiction over that province.  In addition, particular areas within some of the provinces have local divisions of the High Court which exercise jurisdiction over their particular areas.  There are also circuit local divisions of the High Court.  

Any hearing in a court of first instance will usually be before a single judge.  Any appeal from a court of first instance will lie either to the full bench (3 judges) of the provincial division of the High Court having jurisdiction over the matter or to the Supreme Court of Appeal, the highest court in South Africa which has its seat in Bloemfontein in the Orange Free State.

The normal (or "parochial" i.e. non-admiralty) jurisdiction of the courts is determined by the Supreme Court Act of 1959.  However, pursuant to the Admiralty Act, with certain exceptions, every provincial, local and circuit local division of the High Court has jurisdiction to hear and determine any maritime claim irrespective of the place where it arose, of the place of registration of the ship concerned or of the residence, domicile or nationality of its owner.  The area of jurisdiction of any High Court includes the portion of the territorial waters of South Africa adjacent to the coastline of its area of jurisdiction.  The territorial waters are those within 12 nautical miles of the coastline.

It is only in respect of a limited category of claims that an inland division of the High Court (i.e. one which is not contiguous to the sea) will be able to exercise admiralty jurisdiction.  These claims are restricted basically to agreements concluded within the area of jurisdiction of the inland division (e.g. for the sale of a ship, a charter party or a policy of marine insurance), or (in the case of through transport) where goods were shipped under a bill of lading to or from a place within the area of jurisdiction of the inland division or where the maritime claim concerned relates to a fund within or freight payable in the area of jurisdiction of the inland division.

Maritime claims
The definition of a maritime claim in the Admiralty Act effectively covers all causes of action relating to ships and the carriage of cargo.  The definition is also wide enough to cover matters which are ancillary to shipping matters and in fact there is a "catch-all" in the definition of a maritime claim which is worded as follows:

"Any other matter which by virtue of its nature or subject matter is a marine or maritime matter, the meaning of the expression marine or maritime matter not being limited by reason of the matters set forth in the preceding paragraphs..."

A comprehensive list of maritime claims is set out in Appendix 2.

Finally, the definition of a "ship" means any vessel used or capable of being used on the sea or internal waters, and includes any hovercraft, power boat, yacht, fishing boat, submarine vessel, barge, crane barge, floating crane, floating dock, oil or other floating rig, floating mooring installation or similar floating installation, whether self-propelled or not.

The law applied

The Admiralty Act provides the formula to determine what law applies to the substantive merits of a maritime claim. Clearly any applicable South African statute law will be over-arching, and the High Court will generally recognise and apply a choice of law elected by the parties. For maritime claims which are novel jurisdiction introduced by the Admiralty Act in 1983, the South African common law will apply. For claims in respect of which the South African court in admiralty enjoyed jurisdiction prior to the Admiralty Act, English law is retained - though English law as it was when the Admiralty Act came into effect i.e. on 1 November 1983.

This does not mean to say that a large part of South African maritime law is frozen as at 1 November 1983 because, although English decided cases and statutes of the British parliament passed subsequent to this date dealing with maritime matters are not binding on a South African court, they are still regarded as strong persuasive authority.  Furthermore, decisions by the South African courts and statutes passed by the South African legislature ensure that the local maritime law is constantly evolving, more or less in line with English maritime law.

The form of proceedings
There are essentially three types of proceedings available under the Admiralty Act:-

Actions in personam

Any maritime claim may be enforced by an action in personam.

The restrictions on the action in personam are that it may only be instituted against a person (natural or juristic) who falls into one or more of the following categories:

· A person resident or carrying on business at any place in South Africa;

· A person whose property within the court's area of jurisdiction has been attached by the claimant to found or to confirm jurisdiction;

· A person who has consented or submitted to the jurisdiction of the court;

-
A company, if the company has a registered office in South Africa.

The other restriction on actions in personam is that referred to in the section above on jurisdiction : an action in personam may only be instituted in a court of which the area of jurisdiction is adjacent to the territorial waters of South Africa unless one of the exceptions referred to above is applicable.

The procedure for commencing an action in personam will take one of two possible forms.  If the prospective defendant is resident or carrying on business in South Africa, it is generally not necessary (and usually not possible) to attach his/her property in order to found or confirm jurisdiction.  The court has inherent jurisdiction over that person.  In those circumstances, all that is needed to commence the action is to issue and serve a summons (equivalent to a writ in England).  The date of service of the summons is the date on which the action is commenced.

If the prospective defendant is a foreigner and he has not consented or submitted to the jurisdiction of the court, it is necessary to attach property owned by that defendant which is within the area of jurisdiction of the court in order to found or confirm jurisdiction.  The value of the property attached need bear no relation to the quantum of the claim.

In order to make an attachment to found or confirm jurisdiction, it is necessary to bring a substantive application before a judge alleging both a prima facie case on the merits and, on a balance of probabilities, that the property to be attached belongs to the prospective defendant.

The action in personam is commenced by the making of the application for the attachment, but will lapse if the attachment is not in fact effected within 12 months of the application.  This 12 month period may be extended on application to the Court prior to its expiry.  Following the attachment (which is the act that confers jurisdiction on the court), a summons may be served on the prospective defendant.   It should be noted, however, that if the defendant is not in South Africa, summons may only be served outside the jurisdiction with the leave of the court.

Actions in rem
Without prejudice to any other remedy that may be available to a claimant, a maritime claim may be enforced by an action in rem :

-
if the claimant has a maritime lien over the property to be arrested.  In this regard, the South African courts follow the majority decision of the Privy Council in the "Halcyon Isle" and restrict the claims that will give rise to a maritime lien to salvage, damage caused by a ship, seamen's wages, master's wages, master's disbursements and Bottomry Bonds and respondentia.  (As the law stands at present, foreign maritime liens not falling within the above categories are not recognised.); or

· if the owner of the property to be arrested (the res) would be liable to the claimant in an action in personam in respect of the cause of action concerned.  An amendment contained in Section 10 of the Sea Transport Document Act (Act 65 of 2000) amended section 1 of the AJRA 105/1993 by adding subsection 3 to provide that for the purposes of an action in rem a charterer by demise shall be deemed to be, or to have been, the owner of the ship for the period of the charter by demise.

The action in rem is instituted by the arrest within the area of jurisdiction of the court concerned of property of one or more of the following categories against or in respect of which the claim lies:

· the ship, with or without its equipment, furniture, stores or bunkers;

· the whole or any part of the equipment, furniture, stores or bunkers;

· the whole or any part of the cargo;

· the freight;

· any container, provided that the claim relates to the use of that container in or on a ship or the carriage of goods by sea or water in that container;

· a fund comprising the proceeds of the judicial sale of property arrested or attached.

The procedure for instituting an action in rem is the issue of a summons and writ of arrest and the subsequent arrest of the res.  However, the action is commenced (and any time bar interrupted) with the issue of the process (i.e. the summons and writ of arrest) for the institution of the action, the action in rem will lapse if the process issued is not served within 12 months of its issue. This period may be extended on application to the court made prior to the expiry of the period.  In practical terms, the issue of proceedings in rem is a simple and speedy process which requires simple allegations to support a prima facie cause of action without any need for substantiation on the papers although, of course, it is necessary to be able to substantiate any allegations made if the arrest in rem is attacked as being wrongful.  The circumstances of a wrongful arrest are discussed further below. In arrest papers, it must be stated whether or not the arresting party holds security for its claim.

It should be noted that whilst generally an order for an arrest can only be executed when and if the res comes into the geographic jurisdictional area of the specific court where the warrant of arrest has been obtained, there are a few exceptions where the warrant can be executed "extra-territorially" but within the RSA.

Special mention should be made of "sister" and "associated ship" arrests.  Where the maritime claim arises in respect of a ship, it is possible to bring the action in rem by arresting an "associated ship" instead of the ship in respect of which the maritime claim arose.  In the Admiralty Act the term "associated ship" includes the concepts of a "sister" ship. There have been two recent decisions in both the Cape High Court and the Durban High Court which found that it is not possible to arrest an associated ship as well as the ship concerned e.g. if a judgment is not satisfied against the ship concerned.

The Cape High Court matter went on appeal but was settled on the day prior to the appeal hearing. Our view is that both cases were wrongly decided and that this point is likely to come before our courts again. Certainly, the practice in Durban for years has been to arrest more than one ship for the same claim if a single ship appears to be inadequate security.

An associated ship is a ship, other than the ship in respect of which the maritime claim arose ("the ship concerned") which is :

· owned, at the time when the action is commenced, by the person who owned the ship concerned at the time when the maritime claim arose (a "sister" ship);

· owned, at the time when the action is commenced, by a person who controlled the company which owned the ship concerned when the maritime claim arose; or

· owned, at the time when the action is commenced, by a company which is controlled by a person who owned the ship concerned, or controlled the company which owned the ship concerned, when the maritime claim arose.

Ownership is deemed when a majority of shares (either in number or of voting rights or value) in the ships is owned by the same person(s).

Furthermore, a person is deemed to control the company if he has power, directly or indirectly, to control the company.  This latter provision has not been fully judicially tested and so there is still considerable speculation as to what control actually means.  In its narrower sense it would be restricted to beneficial ownership of the vessel, but in a broad sense it could extend to directors of companies or possibly even managers.  Until we have some further judicial guidance, our attitude is that the narrower view is the correct one. However, in a recent divided Supreme Court of Appeal decision the majority held that the subsection distinguished between direct and indirect power (de jure or de facto control) and that either form of control can bring the subsection (section 3(7)(b)(ii)) into operation. This decision will undoubtedly be subjected to further judicial testing as it has far-reaching consequences for the associated ship provisions. In effect this means that vessels can be caught up under the associate ship net even where there is no direct connection with a guilty ship, e.g. where a third party appointed the same person as nominee of his company as the company which owns the guilty ship.

As it is sometimes somewhat confusing to apply the test relating to associate we suggest the following approach may simplify matters.   

There must be two ships – the one ship being the ship in respect of which the claim arose (Ship A) and the other being the associated ship (Ship B).   It must be clearly established when the claim arose as this is the time at which the ownership of Ship A is relevant.   It should be noted that the Act provides that if at any time Ship A was on charter or sub-charter then for the purposes of an association the charterer or sub-charterer shall be deemed to be the owner of Ship A in respect of any maritime claim for which the charterer or sub-charterer and not the owner, is alleged to be liable.   It must be noted that if the ownership or deemed ownership of Ship A changes after the claim arises this does not affect the position and provided the required ownership / control of Ship B exists at the time the action commences this will be sufficient for associated ship purposes.

As it is not always possible to establish with certainty who it is that beneficially owns any particular vessel, the South African courts will decide on a balance of probabilities.  This means that there are a number of ways in which a person wishing to establish an association can go about the task.  It may be sufficient, for instance, to demonstrate cross-mortgages between vessels or that a particular person has been the signatory consistently to documents which would be relevant to the control of the affairs of a company or the like.

In order to establish an association between vessels, it is often not possible to obtain direct evidence of share-holdings of holding and owning companies.  In those cases, a picture must be created of the association to satisfy the Court on probabilities that the guilty ship and vessel to be arrested are associated.  Some typical evidence other than common share-holders which can assist to create such a picture would include:

· Cross-collateralisation of vessels

· Common signatories to financing or security documentation

· Common signatories to important agreements (e.g. M.O.A.'s)

· Common attorneys-in-fact

· Similar or related ship names

· Common guarantors of mortgage finance obligations

· Fleet entries with P&I Clubs

· Common managers

· Common operators

· Common directors and officers

· Common funnel or fleet markings

· Public statements about ownership or group financial results

· Common nominee share-holders

· Shared street business addresses and telephone numbers

· Public data-base information (e.g. Lloyds, Fairplay, etc.)

· Investigators' evidence (e.g. MRC reports)

· State-owned enterprises

· Same-fleet vessels substituted in charter-parties

None of these on its own would necessarily be sufficient to discharge the onus of proof, but the more that are available the greater the probabilities of association.  There is no hard and fast rule about what is sufficient and each case will depend on its own facts.

It is not sufficient in order to obtain an associated ship arrest to show that the managing agents handle the day to day management and administration of the various one ship companies.  The term "control" envisaged by the Admiralty Act relates to overall control of the assets and destiny of the companies.  As mentioned above, a person is deemed to control a company if he has power, directly or indirectly to control the company. 

 There is precedent that a particular individual was regarded by the court as controlling the associated ship companies in circumstances where he was the president/director of several companies which owned the associated ships and in this capacity he could by his signature bind the companies concerned.

Typical maritime investigation agencies such as Lloyds, IMB, MRC and the like are often able to provide valuable information to prove an association. Mortgage registers of those flag states which retain documentation on file (such as Cyprus) can be the source of useful evidence like a declaration of beneficial ownership of a fleet of vessels legally owned by one-ship companies.

Finally, for the purposes of an associated ship arrest, where a ship was at any time the subject of a charterparty, the charterer or sub-charterer is deemed to have been the owner of the ship concerned in respect of any maritime claim for which he, and not the owner, is alleged to be liable.   The effect of this is that a ship owned by a company which is in turn controlled by the same person who, at the time the claim arose, controlled the company which was the charterer or sub-charterer of the ship concerned may be arrested in an action in rem.
The Supreme Court of Appeal has recently held that a creditor, who has a claim against a time charterer of a vessel, cannot arrest or attach a charterer's right to and interest in the use and the employment of the chartered vessel.

Security arrests

Where claimants already have proceedings underway in South Africa or other jurisdictions (e.g. London arbitration) or intend proceeding here or elsewhere, it is open to them to arrest any property which is in South Africa belonging to their adversaries in the proceedings in the other jurisdiction in order to obtain security for the claim which is the subject of the proceedings underway or contemplated, whether or not the substantive proceedings are subject to the law of South Africa or not.  The only proviso to this is that the person seeking the security must have a "maritime claim" enforceable by an action in personam against the owner of the property or an action in rem against the property or which would be so enforceable but for the arbitration or other substantive proceedings.

It should be noted that it is also possible to arrest a vessel associated with the ship concerned for security, subject to the comments made above about associated ships.

A point to note is that, by bringing a security arrest, the claimant does not thereby submit to South African jurisdiction for the merits of the claim in respect of which security is sought. There has also been some debate about whether it is competent to apply for counter-security once a security arrest has been brought and the ship subsequently released against the giving of an undertaking. In a recent decision the High Court in Durban held that s5(2)(a)-(c) of the Admiralty Act vests the Court with wide power, in its discretion, to order that security or counter-security be furnished for claims and counterclaims, and this discretion should not be unduly circumscribed. Furthermore, the applicant for counter-security must show at least a prima facie case in respect of its counterclaim as well as a genuine and reasonable need for security.

The procedure when bringing a security arrest is to bring a substantive application before a judge in which the claimant must establish :

· that he has a prima facie case with reasonable prospects of success in the substantive proceedings;

· that the property to be arrested on a balance of probabilities is owned by the defendant in the other proceedings;

-
why the claimant requires the assistance of the South African court; and

-
that the claimant has a genuine and reasonable need for security.  In this regard, he would need to establish that he does not already have any or sufficient security and that he is unable to obtain security in the other pending or contemplated arbitration or proceedings. A recent case in the Cape High court tested the proposition that, where the owner of arrested property has significant fixed assets in another jurisdiction, a genuine and reasonable need for security does not exist. The trial judge who heard this matter held that this was not an issue and a genuine and reasonable need had been established by the applicant.

Practical aspects of arrests
Evidence necessary to obtain an arrest or attachment
Every arrest in rem is brought about by the issue and service of a summons and warrant of arrest by the arresting attorney through the office of the Registrar of the court.  The summons and warrant have to be supported by a certificate by the plaintiff or plaintiff's attorney which makes certain allegations on which the Registrar of the court will rely before he issues the warrant of arrest.  The certificate must state that the claim is a maritime claim, that on effecting the arrest the court will have jurisdiction, that the property sought to be arrested is property in respect of which the claim lies or, where an associated ship is to be arrested, that the ship is indeed associated in terms of the Admiralty Act and whether or not security has been given and, if it has already been given, why the arrest is necessary.

For every security arrest or attachment to found jurisdiction a substantive application must be made to the court supported by an affidavit which sets out the background facts, the necessary allegations to establish the cause of action and relief sought and which attaches such documentation as may be relevant to the application.

Normally the South African courts prefer the "best evidence" approach i.e. the affidavit should preferably be deposed to by the claimant himself or by a person having a direct knowledge of the facts.  However, the Admiralty Act recognises the international character of maritime matters and that an arrest or attachment often needs to be made urgently.  It accordingly provides that a court may receive as evidence statements which would otherwise be inadmissible as being in the nature of hearsay evidence.  Nonetheless, the court retains a discretion to attach such weight to the evidence as it sees fit.

In practice, therefore, a South African attorney briefed from abroad will often put up his own affidavit in support of a security arrest or attachment.  In that affidavit he/she will recount information supplied to him from abroad either by way of telephone, telex or facsimile.  It is usually advisable, particularly where a matter will be contested, to follow up an affidavit containing hearsay evidence with a supporting affidavit from the client himself setting out all of the facts of the matter and enclosing or attaching the necessary documentation.

Any affidavit placed before the court with a view to persuading it to exercise its admiralty jurisdiction must make a full disclosure of all pertinent and material facts.  To enable a South African attorney therefore to make the application, at least the following information would have to be provided by telephone or preferably telex or facsimile:

· details of the parties, properly identified and with addresses supplied; particular care must be exercised in setting out the correct names of the owners of any vessels;

-
the nature of the claim or cause of action sufficient to establish a prima facie case;

· the documents on which the claim is based;

-
relevant terms of the documents should be cited and quoted in full including details of any arbitration or foreign jurisdiction clauses;

-
details of any breach or default;

· a detailed breakdown of quantum;

-
in respect of security arrests, the details necessary to support the allegations which must be established (as mentioned above);

(a)
reasons why the arresting party requires the assistance of the court (i.e. why security is required); and 

(b)
proof of ownership of the ship or thing to be arrested.

-
in respect of associated ship arrests, all of the factors referred to above together with the following evidence, all on a balance of probability:-

(a) that the associated ship is owned at the time when the action is commenced by the same person(s) who owned the ship concerned when the claim arose; or

(b) that the associated ship is owned at the time when the action is commenced by a person(s) who controlled the company which owned the ship concerned when the maritime claim arose; or

(c)
that the associated ship was owned, at the time when the action is commenced, by a company which was controlled by a person(s) who owned the ship concerned, or controlled the company which owned the ship concerned, when the maritime claim arose.

Further details of the type of evidence necessary to establish association are set out in the section on associated ship arrests above.

In matters of urgency, therefore, it is preferable to set out all of the above facts on telex, make available if possible facsimile copies of relevant documentation and then to follow up with an original affidavit from the client and original documentation.  In the interests of saving time it may of course also be possible to depose to the affidavit abroad and then telefax it to South Africa, with the original to be couriered as soon as possible thereafter.

Caveats and release (widening security)

The South African equivalent to the English caveat procedure is as follows.

When a person intends to commence an action in rem against any property which has been arrested or attached, that person may file with the registrar of the court and serve on the res a notice stating that it is his intention to institute the action.

When such a notice has been filed with the court, the property may not be released from arrest or attachment unless the person wishing to obtain the release of the property has given notice to the person who filed the caveat notice that he wishes to obtain the release.

If the notice referred to in the previous paragraph has been given and the person who placed the caveat has not consented to the release of the property or, in any other case, the person who procured the arrest of the property has not consented to its release, the property may not be released without a court order.

If any dispute arises relating to the value of the property or to its release, the court shall give directions in order to resolve the dispute.  On good cause shown, the Court can order the release of the attached property on putting up the value of the attached property.   This follows the judgment of Nicholson J in the case relating to the Wisdom, copy* of which I give to you herewith.

Following an attachment to commence an action in personam, if the defendant wishes to have the property released, he must put up security for the release of the property to the value of the claim plus interest and costs.  This is irrespective of the value of the property attached.

Following an arrest of property (whether in rem or for security only), it may be released from arrest if security to the value of the property arrested or the quantum of the claim plus interest and costs, whichever is the lesser, is put up.

Cash or a bank guarantee are forms of security which are usually acceptable to the courts in South Africa, although our view is that the Rules provide that only cash is acceptable.

P & I Club letters of undertaking are usually accepted by claimants' lawyers, although typically those accepting Club letters of undertaking will ask for certain admissions or concessions in consideration of their acceptance of the Club letters of undertaking, their argument being that the Club letters of undertaking are not forms of security acceptable to the courts and therefore their acceptance is an indulgence.  To our knowledge, at the date of writing the matter has only been tested once and in those particular circumstances the court ordered the arresting party to accept a Club letter of undertaking.  However, as those particular circumstances were peculiar to that case, there is still no definitive judicial decision as to whether Club letters of undertaking are or are not acceptable forms of security.  Of course, there is a natural reluctance on the part of both claimants and Clubs to test the point because the outcome could have far reaching implications.

Property which has been attached or arrested can usually be released within about an hour of receipt of instructions, subject to the availability of the arresting Sheriff, which is not usually a problem.  Very little formality is required to effect a release.

Wrongful arrests and excessive claims

The Act provides that in circumstances where an arrest is made without "reasonable and probable cause" or any person makes an excessive claim or claims excessive security and thereby causes loss or damage to someone else, the arrestor will be liable for damages suffered in consequence thereof.

In a recent decision of the Durban High Court, the meaning of "reasonable and probable cause" was considered. The Court held that in order for the arresting party to prove they had "reasonable and probable cause", they would need to show that they had an honest belief founded on reasonable grounds that the institution of proceedings was justified. The test of what constitutes "reasonable and probable cause" is therefore both a subjective and objective one.

It should also be noted that the courts have the power (although it is rarely exercised) to order the provision of counter-security for damages which might arise from a wrongful arrest or excessive claim. Where however the owner of the arrested property makes a counter application for security for damages to be put up, in turn making our a prima facie case for a "wrongful arrest", the Court might well order that such security be put up.

Miscellaneous matters and specific powers of the court

Inspections, evidence and discovery

It is possible to obtain court orders for the examination, testing or inspection by any person of any ship, cargo, documents or any other thing and for the taking of the evidence of any person where this appears necessary for the determination of any maritime claim.  Orders of this nature may be sought on application to a judge and are available at any time, even prior to the actual commencement of an action for a maritime claim. (i.e. if an action or arbitration is merely contemplated, but not yet commenced, an order may be obtained).

It is important to note that :

· where the proceedings for the maritime claim are to be brought before a court or arbitrator elsewhere than in South Africa, exceptional circumstances have to be shown before the court will make an order.  The term "exceptional circumstances" has not been properly tested in this context by our courts and so is still open to interpretation; and

-
where an order is obtained which might cause hardship to the person against whom it is obtained (in the form of costs or delay, for instance), the court may order the applicant to put up security before the order for inspection will become effective.

The taking of evidence provision has not been used or tested much, but ideally should provide that such evidence will be led and recorded before a commissioner appointed by the court. This can take place long before any trial and indeed whether or not any action has been instituted either here or elsewhere. The provision for the taking of such evidence is far reaching and could well lead to abuse (depending on whose side you represent).

Interest
In the absence of a contractually agreed rate of interest, interest is usually awarded on judgments at a rate determined from time to time by the legislature.  This is currently 15.5%. This rate has not changed for several years. If the award is in a foreign currency then the court may in its discretion award interest at the rate generally applicable to the currency in question on the international markets or at such other rate as it deems to be appropriate.  Evidence of rates of interest for foreign currency awards would need to be led, in the absence of which the statutory rate would apply.

The general rule in the South Africa parochial courts is that where a claim is for a liquidated amount (e.g. for goods sold and delivered or services rendered), interest will run from the date on which the claim arose.  However, for unliquidated claims for damages, interest generally only starts to run from the date of judgment although the law has changed in the last few years to allow interest from the date of demand.  Section 2(A)(5) of the Prescribed Rate of Interest Act makes provision for a court to make such order as would be just to determine when interest starts running on an unliquidated debt.

The Admiralty Act however has a specific provision which states that the court has discretion to make any order with regard to the rate of interest accrual.  The Admiralty Act also specifically stipulates that this can be a date either prior to or after the date of commencement of the action.  Accordingly, the Admiralty Act frees the South African courts from the previous constraints on the parochial courts in relation to interest awards and certainly envisages the possibility of interest being awarded on unliquidated claims for damages from the date on which the cause of action arose.

Curiously enough, as far as we know an award for interest on unliquidated damages from the date on which the cause of action arose has yet to be granted by a court in South Africa.  We are of the view that the courts have been reluctant to upset the status quo of the parochial courts, but believe that in an appropriate case the courts could be persuaded to grant interest on damages claims running prior to the date of judgment.

Exchange control/currency of judgment
South Africa has strict laws relating to exchange control and the remittance of money out of the country, especially where the cause of action arose elsewhere.  Where, however, the "foreign debit" is counter-balanced by a "foreign credit" (such as where money has come into the country by way of a foreign guarantee or a vessel has been sold to a foreign entity), little problem is experienced in repatriating money covered by a local judgment. As a general comment, the exchange control laws have been significantly relaxed in the last few years and there appears to be a move towards doing away with them completely.

Subject to the provisions of the exchange control regulations, the Admiralty Act stipulates that a court may order payment of a judgment debt to be made in such currency other than the currency of South Africa as appears appropriate in the circumstances of the case and, furthermore, may make such order as seems just as to the date upon which the calculation of the conversion from any one currency to any other currency should be based.  For instance, where a claim relates to expenses which have been incurred in a foreign currency, it is possible to issue proceedings stipulating the foreign currency in which the damage or expenditure has been incurred or paid and asking for judgment in that currency.  The applicable rate of exchange would then be the date upon which payment is effected, assuming judgment is granted in favour of the plaintiff.  This equitable approach deals with difficulties experienced with the fluctuating South African Rand.

Enforcement of foreign awards or judgments

For the purposes of entertaining jurisdiction a maritime claim, as defined in the Admiralty Act, includes:-

"Any claim for, arising out of or relating to...any judgment or arbitration award relating to a maritime claim, whether given or made in the Republic or elsewhere."

This definition provides for a situation which already exists by virtue of :

· the Recognition and Enforcement of Foreign Arbitral Awards Act of 1977.  In terms thereof any provincial or local division of the court is vested with jurisdiction to recognise a foreign arbitral award, even one between two foreigners to the court, and will enforce such an award if it can do so effectively.  This is done by way of an application to court to make the award an order of court; 

· the Enforcement of Foreign Civil Judgments Act of 1988.  This provides for certified judgments of certain designated countries to be registered by a relatively simple procedure in South Africa and thereupon to have full force of law. The only country presently designated is Namibia as far as we are aware; and

· even in respect of judgments not registrable by virtue of the abovenamed Act, it is possible in many instances to have judgments from non-designated countries recognised in South Africa by virtue of substantive applications made to court or by way of action.

Enforcement of a recognised award or judgment would require an attachment of the  judgment debtor's property or person.

In conclusion, generally speaking it is possible to sue in the South African courts on foreign judgments and awards, once again subject only to effectiveness being secured by an attachment or arrest of property or person.

Judicial sales in South Africa

The law/advantages

There has been an increasing incidence of judicial sales of vessels in South Africa, particularly in Durban.  To an extent this can of course be ascribed to its geographical location, but perhaps the most significant factor is the facility with which such sales can be achieved under the Admiralty Act.

The Admiralty Act provides that the court may at any time order that any property which has been arrested in terms of the Admiralty Act be sold and the proceeds of the sale held as a fund in the court.  It is accordingly not necessary to obtain a judgment against the vessel or owners prior to bringing an application for the sale of arrested property.  If the court is satisfied that the owners' financial circumstances are such that no security will be given for the release of the vessel or other property, or that the owners are unlikely to be able to meet their financial responsibilities, then it will generally order the sale of the vessel.  Where a shipowner opposes the order to sell, the Cape High Court has shown a reluctance to order a sale unless it can be shown that the vessel is deteriorating by virtue of its continued inactivity, particularly as a result of unchallenged or unsecured arrests.

The courts have also resisted ordering the sale of arrested property when the value of the property significantly exceeds the sum of claims against the property. The reason for this is essentially that the courts regard the sale of arrested property as a very far-reaching step in the sense that the owners' rights may well be adversely affected.  If the value of the property significantly exceeds the amount of claims against it, the attitude of the courts is simply that adequate security in the form of the arrested property exists and, even if additional claims are mounting up (such as port costs), it is always open to the owners' themselves to sell the property and put up cash as security with the proceeds.  In other words, if creditors are not being prejudiced in any way by the property not being sold, the courts would prefer to leave the fate of the property in the hands of its owners.  The key words are "prejudice to creditors".  If this can be demonstrated, the court will order this sale.

The courts are of course willing to grant orders for the sale of property in execution of any judgment.

The following factors have been found to favour proceedings with judicial sales in South Africa:

· the speed with which such a sale can be achieved.  Subject to international advertising, the auction itself can proceed some three to four weeks after the first application;

-
again, the fund created as a result of the sale of the vessel will be distributed after the sale and consequent upon the filing of claims as soon as the referee's report is confirmed by the court (see procedure set out hereunder);

· the fund is, pending distribution, held in an interest bearing account (interest rates in South Africa at the moment vary in the range of 12% to 14% on call);

· the priorities and preferences on distribution are to a large extent already pre-determined by the Admiralty Act;

· the party effecting the arrest is not obliged to put up any security in respect thereof or to bear the expenses of the vessel pending the sale. This principle was recently confirmed in an application successfully brought by us to oppose an attempt by the Sheriff to compel arresting creditors to pay preservation costs up-front;

· if such a party does however expend any funds in the safety and maintenance of the vessel pending the sale, then such expenses are recoverable as a first charge against the fund;

-
although the remittance of all funds from South Africa requires exchange control approval, such approval is usually forthcoming expeditiously in matters of this nature, especially if the "purchasing" funds have come from abroad, which is normally the case;

· the court has power in terms of the Admiralty Act to determine the applicable interest and exchange rates in respect of claims.

Procedures

Assuming a case can be made out for the sale of the vessel, the procedures are as follows :

· application is made to court for the sale and, if approval is granted, then the sale is advertised, usually internationally;

· in the same application it is usual to obtain the authority of the court to deal with such matters as the negotiation and termination of the employment of the crew, replacing the crew and taking such other steps as may be necessary to maintain and safeguard the vessel pending the sale.  Such expenditure is reimbursed as a first charge against the fund;

-
the sale is then held by public auction and usually on the basis of an appraised value declared by the auctioneer prior to the sale.  In certain circumstances, depending on the nature of the ship or other property to be sold, it is possible to persuade the court to order the sale by secret tender or private treaty;

-
the proceeds of the sale are paid into court and lodged in an interest bearing account with a commercially registered bank;

-
application is then made to court for the appointment of a referee for the receiving of claims.  The referee is usually a senior practicing attorney or advocate.  The referee draws up a report on the claims submitted to him and sets out the priorities and preferences in accordance with the Admiralty Act.  The report is then placed before the court for confirmation and any creditor may at that stage make representations to the court with regard to any aspects of the report;

· once the confirmation of the court is obtained the fund is then distributed in accordance with the terms of the court order.

In several instances bulk carriers have cargo on board destined typically either for Europe or the Far East.  In these situations the court, has, in the application for the sale of the vessel, been prepared to grant an order:

· for the discharge of the cargo subsequent to the sale at the expense of the cargo owners (who will then have a claim against the fund arising from the sale of the vessel), alternatively;

-
to fix the charter terms on which the vessel will complete the original voyage, usually at a rate which is very advantageous to the purchaser of the vessel.

The sale conditions applicable at the judicial sale normally require a 10% deposit to be paid immediately upon the successful bid being accepted.  In instances where the purchaser is at the same time the mortgagee, or where the mortgagee is underwriting the purchaser, the court has been prepared to allow the balance of the purchase price to be secured by way of a guarantee which secures those creditors whose claims are found by the referee and confirmed by the court as being preferent to that of the mortgagee.  By this means the purchaser is able to protect itself against the fluctuation of exchange rates.

Ranking of claims

Maritime liens

The concept of maritime liens is naturally of the utmost importance in admiralty law as, inter alia, a maritime lien survives the passing of ownership, and is the basis of the "true" action in rem, as opposed to the statutory extensions in terms of the English law, which provide for a right to proceed in rem as opposed to the right in rem which lay against the thing itself.  The Admiralty Act does not define a maritime lien, and accordingly it must be assumed that the maritime liens which will be recognised by the admiralty court will be those which existed in 1890, namely :

-
bottomry;

-
salvage;

-
seamen's wages;

-
master's wages, disbursements and liabilities;

· claims for damage caused by a vessel.

(The above claims rank equally.)

In addition, the recognised possessory liens must be assumed to remain effective, the major one being the ship repairer who has remained in possession of a ship and who has a common law possessory lien for the costs of repairs.  This possessory lien is generally speaking "good against the world".  A "necessaries man" both prior to and since the Admiralty Act enjoys no maritime lien, although he had a statutory right to proceed in rem.

Ranking as set out in the Admiralty Act

Where a fund is established in court or property is sold pursuant to an order or in the execution of a judgment, the claims before the admiralty court will, in summary, be paid out in the following order:

· the costs and expenses relative to the preservation of the property and incurred to procure its sale;

· salvage claims;

· wreck removal and general average claims;

-
possessory liens.

-
claims which arose within one year of the commencement of the proceedings in respect of:-

(a)
wages and other sums due to the master and crew of a ship in connection with their employment;

(b)
port and pilotage dues;

(c)
loss of life or personal injury connected with the employment of the ship;

(d)
loss of or damage to property arising in delict (tort) directly connected with the operation of the ship;

(e)
repairs to a ship or necessaries supplied;

(f)
salvage, wreck removal and general average;

(g)
marine insurance policy premiums;

(h) P and I Club calls.

-
mortgages and rights of retention effected in accordance with the law of the flag;

-
other maritime liens not falling under any of the above categories;

· any other claims.

There are in addition fairly complex rules with regard to the ranking of claims inter se and the time when the various claims accrued.  While a number of the provisions of the sub-paragraphs to the above are a considerable departure from the traditional ranking of claims prior to the Admiralty Act, it must be noted that these claims must have arisen within one year before the commencement of the proceedings and accordingly the courts interpret the relevant section to mean that where any of those claims arose prior to the one year time limit, mortgages and other maritime liens will all rank prior to those claims.

Any person who has paid any claim which would otherwise have ranked in terms of the aforegoing, will "step into the shoes" of the creditor.

Proposed amendment to section 11

There has been considerable debate around a proposed amendment to the ranking of claims as set out in Section 11 of the Admiralty Act, in terms of which a mortgagee would rank ahead of the suppliers of necessaries and ship repairers. This however did not find general favour and a compromise was reached in terms of which a claim by a ship repairer and supplier of necessaries which arose within three months prior to the commencement of proceedings to enforce it, will rank ahead of the mortgagee. Any claim by the ship repairer/ chandler falling outside that window period will fall back in the ranking queue behind the mortgagee. Claims for premiums for marine insurance and P&I Club calls are however to rank after the mortgagee in all instances. The proposed Amendment Bill is currently before Parliament and we expect it to be passed during the next few months. We will notify  interested parties of it coming into effect.

Ranking in relation to associated ships

In addition to the ranking of the claims themselves, there is a further system of ranking which applies.

When a fund is created by the sale of a ship, two queues are formed.  Claims which lie directly against the vessel sold are paid first under the system of ranking set out above.  Thereafter claims which lie against associated vessels (i.e. vessels in the same beneficial but indirect ownership as the vessel sold) are paid out from the fund then remaining whereafter any surplus is paid back to the owners of the property sold, or, if the ship owning company is in Liquidation, to the Liquidator.

Forum non conveniens and exclusive jurisdiction clauses

A court will only have the power to decline to exercise its jurisdiction on the basis that another court or tribunal should more appropriately adjudicate upon the matters in dispute if it is of the opinion that the other court or tribunal will in fact exercise its jurisdiction. 

As regards exclusive jurisdiction clauses in a bill of lading or any other contractual document, the position is that South African courts will tend to give effect to such a provision, but they do not regard such a clause as an ouster of their jurisdiction and it has been stressed that they maintain a discretion to hear the matter if convinced that there are persuasive reasons why it should be heard locally.  It should be noted that in at least one case, however, where English law was incorporated into a contract and it had an exclusive jurisdiction clause, the court held that it was bound by the U.K. Civil Jurisdiction and Judgments Act 1982 and where one party was an English company upheld the clause.  It should also be noted that the South African Carriage of Goods by Sea Act (discussed further below) specifically provides that notwithstanding any exclusive jurisdiction clause, a local receiver claiming for damage to cargo has an absolute right to proceed in the local court.  In this regard, see further under the section specifically relating to the South African Carriage of Goods by Sea Act.

PRESCRIPTION AND TIME BARS

The normal period of extinctive prescription in South African law for contractual and delictual (tortious) obligations is three years from the date on which the claim arises.

Claims for damage or personal injury caused by a ship or sustained by any person aboard a ship and claims for salvage are, in terms of the South African Merchant Shipping Act of 1951 ("the MSA"), subject to a two year extinctive prescription period.  If it appears that the ship concerned has not visited South Africa or the jurisdiction in which the prospective plaintiff operates and the latter has not had a reasonable opportunity to arrest the ship concerned, the court may extend the two year period. 

There is a quirk in South African law to the effect that proceeding in rem in relation to personal injury or damage caused by a ship prescribes after two years, but the same proceedings brought in personam will not prescribe unless the Defendant has actually resided in South Africa for the full prescription period.

Cargo claims falling within the ambit of the Hague or Hague Visby Rules are subject to a one year time bar which period can only be extended by agreement of the parties.

Normally, the running of prescription may be interrupted by an acknowledgment by the debtor of his liability to the creditor or by the service on the debtor of any legal process whereby the creditor claims payment of the debt.  However, given the practical exigencies of shipping, the Admiralty Act makes a special allowance in the case of maritime claims by providing that, in the case of an action in rem, it is sufficient to interrupt prescription by simply having the process by which the claim is to be enforced issued out of the court before the period of prescription has run its course and that it is not necessary actually to serve the process within the period of prescription provided that the process is thereafter served within one year of being issued or application is made to the court for an extension of time which application must be made before the expiry of the said period of prescription.

The running of prescription will also be interrupted by the establishment of security, even if proceedings have not at that time been issued, provided that further steps to enforce the claim are taken within a period of one year from the date of the security having been established which period can be extended on the same basis as set out in the preceding paragraph.

TONNAGE LIMITATION

South Africa is not a party to the 1976  International Convention on Limitation of Liability for Maritime claims.  However, limitation is regulated by the MSA.  The relevant section of the MSA provides that the owner or charterer of a ship, whether registered in South Africa or not, shall not be liable for damages in excess of certain set amounts in respect of personal injury, loss of life or damage to property if that loss or damage was caused without his fault or privity. Special drawing rights (SDR) are used as the unit of account and the currency equivalent of a SDR can be obtained from the International Monetary Fund's website.

The manner in which the upper limits of the owner's or charterer's liability are determined is somewhat curious, if a little ambiguous.

The three different upper limits set per gross register ton are, in respect of :

· injury or loss of life where there is no damage to property, 206,67 special drawing rights (SDR) per gross registered ton ("GRT");

-
loss of or damage to property where there is no personal injury or loss of life, 66,67 SDR per GRT;

· both loss of life and property, 206,67 SDR per GRT, provided that in this case claims for personal injury and loss of life have priority to the extent of an aggregate amount of 140 SDR's per GRT and, insofar as the balance of the limitation fund is concerned, claims for injury and loss of life rank pari passu with the claims for loss of and damage to property.

The strange feature of the limitation is in respect of the limit set for the combination of injury, loss of life and property.  At first reading of the MSA, the relevant section appears to mean that, wherever there is an injury, no matter how inconsequential, arising in the same incident as loss of property, the higher limit will apply.  For instance, the possibility might exist that an entire cargo could be lost in a fire on board a ship.  If during the course of fighting the blaze a seaman was injured say by mildly scorching his hand on some hot plating, the owner of the cargo could claim the higher limit from the owners of the ship (assuming that the lower limit was insufficient to cover the value of the cargo) and the seaman might never claim anything from the owner.  This scenario illustrates that, whatever the MSA appears to say, it can never have been the intention of the Legislature to arrive at such an absurd result.

The intention appears to be clarified to an extent by the proviso to the combined limit sub-section which goes some way to dividing up the combined limit.  We believe that, even when there is a combination of injury, loss of life and property, the correct interpretation of the MSA is that the limitation fund must be divided up and that cargo interests can never recover more than 66,67 SDR per GRT.  Surprisingly, this point has yet to be tested by the South African courts.  We are aware of at least one Senior Counsel's opinion that, strange as it may be, the law as it currently stands is that the upper limit will apply whenever there has been injury or loss of life. The MLA is presently considering the position with a view to making recommendations for the clarifications of the limits and/or the possible adoption of the 1976 Convention.

The procedure for establishing a limitation fund is to apply to court on affidavit for an order permitting owners to limit their liability in South Africa in terms of the MSA and the Admiralty Act and to establish a fund with the Registrar.  The fund can take the form of a suitably worded bank guarantee.

It should be noted that it is not necessary to establish a limitation fund or to commence a limitation action for the limitation to apply.  A shipowner (or charterer) may plead limitation by way of a defence to a claim, either alone or in the alternative to a general or specific demand as to primary liability on the merits.

SOUTH AFRICAN MARITIME SAFETY AUTHORITY ("SAMSA") SHIPPING ENQUIRIES

SAMSA is empowered by the MSA to hold preliminary and full enquiries following  shipping casualties in certain circumstances.

Preliminary enquiry into shipping casualties

A preliminary enquiry may be held at the discretion of the responsible government official in respect of any foreign vessel when it is in a South African port or territorial waters in any of the following circumstances:

-
when the ship is lost, abandoned or stranded;

· when there is an accident on board or the vessel is damaged (by whatever means) or another vessel is damaged by the ship concerned;

-
where there is loss of life or serious injury to any person on board the vessel;

-
if allegations of incompetency or misconduct are made against the master or officers of that vessel.

In addition, a preliminary enquiry may be held in respect of a locally registered vessel irrespective of where the incident may have occurred in relation to any of the above circumstances.

The investigating officer (who would normally be an official from SAMSA) has general powers to board any ship in South African waters, inspect the vessel, equipment or documents, interrogate the crew, enter premises, summon any person who may be able to assist in the enquiry to be interrogated or produce books, documents, etc and various other powers relating to the administering of oaths, etc.

Of particular concern is that the MSA does not expressly cater for any person being interrogated in a preliminary enquiry to have legal representation or for any specific rules regarding the admissibility of evidence.  This is justified in some circles by the proposition that the true factual situation is more likely to emerge in an informal rather than formal situation.  In practice most SAMSA officials will allow the person appearing to have legal representation, but they view this as being discretionary. We believe that the right to representation is enshrined in the Constitution of the RSA.

Failure to co-operate when summoned to appear at a preliminary enquiry may result in a penal sanction being a fine or six month's imprisonment.

There are also penalties for hindering the investigating officer in the course of his enquiry, a provision with which one of our assistants was once threatened by an over zealous SAMSA official, when a master was counselled not to respond to a question on the grounds that it might (and probably would) have incriminated him.

On conclusion of a preliminary enquiry, the investigating officer will make a report to the relevant government official (the Director General, Transport) and a decision is then taken as to whether to pursue the matter any further, prosecute, abandon investigations, etc.

Courts of Marine Enquiry

A Court of Marine Enquiry ("Court") is a court constituted by the relevant section of the MSA which is empowered to hold a full, formal investigation into shipping casualties.  It may be held at any time, irrespective of whether a preliminary enquiry has been held or not, but will always be subject to ministerial discretion.

A Court may be held in relation to any matter in respect of which a preliminary enquiry may be held.

The purpose of the Court is to enquire into the cause(s) of a particular maritime casualty, return a finding as to how the casualty occurred and to make recommendations where deemed necessary or appropriate which would be aimed at preventing a similar occurrence.  The Court is also empowered to apply punitive measures against any party whom it identifies as having acted in such a way to have caused or contributed to a particular casualty.

The Court has the same powers as those of an investigating officer in a preliminary enquiry and, in addition, a number of regulations are in existence relating to the conduct of proceedings, summoning of witnesses, etc.  It is also empowered by the MSA to determine its own procedure to be followed at any investigations. At the conclusion of a Court, the Court has limited powers as to what it can do.

Its punitive powers relate only to the ship's masters and officers of vessels registered or licensed in South Africa or which are registered in countries other than South Africa if they are wholly engaged in trading between ports in South Africa.  In those circumstances, if a Court finds a master or ship's officer to have been incompetent or guilty of any act of misconduct or that loss, abandonment or stranding of or serious damage to any ship or loss of life or serious injury to any person has been caused by the wrongful act or default of any master or ship's officer, it may cancel the certificate of competency or service of the master or ship's officer or suspend him for a certain period or prohibit his employment in any stated capacity in a ship for a certain period or reprimand him.  In addition, the Court may impose a fine of up to SAR2,000.

The Court has no power to punish the owners of a vessel involved in a casualty or incident such as that described above.

Having said this, however, the MSA does set out a number of punishable offences and, following the report of a Court, ships' masters and officers could be prosecuted pursuant to the MSA and subjected to the sanctions of the MSA.

CARRIAGE OF GOODS BY SEA

Carriage of Goods by Sea Act of 1986 ("COGSA")

The South African COGSA incorporates the Hague Visby Rules into South African law.  The COGSA has force of law and is applied in respect of:

· the carriage of goods by sea in ships where the port of shipment is a port in South Africa, irrespective of whether or not the carriage is between ports in two different States within the meaning of Article X of the Hague Visby Rules;

· any bill of lading if the contract contained in or evidenced by it expressly provides that the Hague Visby Rules shall govern the contract;

· any receipt which is a non-negotiable document marked as such if the contract evidenced by it is a contract for the carriage of goods by sea and which expressly provides that the Hague Visby Rules are to govern the contract as if the receipt were a bill of lading, but subject to any necessary modifications;

· deck cargo or live animals if the bill of lading or receipt applies to deck cargo or live animals as if article I (c) of the Hague Visby Rules did not exclude deck cargo and live animals.

An absolute undertaking by the carrier of any goods to provide a seaworthy ship is not implied in any contract for the carriage of goods by sea to which the Hague Visby Rules apply by virtue of the COGSA.

One of the most important features is the section of the COGSA which states that notwithstanding any purported ouster of jurisdiction, exclusive jurisdiction clause or agreement to refer any dispute to arbitration, any person carrying on business in South Africa and the consignee under, or holder of, any bill of lading, waybill or similar document for the carriage of goods to a destination in South Africa or to any port in South Africa, whether for final discharge or for discharge for further carriage, may bring any action relating to the carriage of the goods or the bill of lading, waybill or document in a competent court in South Africa.

The carrier is also allowed to limit its liability for cargo claims in terms of Art IV rule 5(a) of COGSA. The upper limit is 666,67 SDR per package or 2 SDR per kilogram of gross weight of the goods damaged or lost. This presupposes that the nature and value of the goods have not been declared by the shipper prior to loading and inserted into the bill of lading.

It must also be remembered that the carrier is entitled to plead both the package limitation as provided by COGSA and global (tonnage) limitation as per section 261 of the MSA.

Bills of lading

The Sea Transport Documents Act (65/2000) has come into force in South Africa.  The Act is enough to include a variety of sea transport documents, including the bill of lading, through bill of lading, sea waybill and "other like documents relating to the carriage of goods". An interesting and somewhat novel provision of the Act is that it envisages the use of electronic documents in the form of ETI. The Act applies equally to inward bound cargo.

POLLUTION FROM SHIPS, TANKERS OR OFFSHORE INSTALLATIONS

The main act in South Africa which regulates pollution from ships, tankers and offshore installations is the Marine Pollution Act of 1981 ("the Act"), previously known as the Prevention and Combating of Pollution of the Sea by Oil Act.  In 1976 South Africa acceded to the International Convention on Civil Liability for Oil Pollution Damage of 1969 and incorporated the provisions of this international convention into the Act.  The provisions of the Act differ slightly from the convention in that the convention only covers persistent oil discharge from tankers, whereas the Act covers all types of oil discharge from any type of vessel or offshore installation.

In terms of the Act, the discharge of any oil from a ship, tanker or offshore installation within 12 miles of the South African coast is an offence.  For the purposes of the Act "oil" is defined as any kind of mineral oil including a spirit produced from oil and a mixture of oil and water or oil and any other substance.  The discharge of oily water or oil and any other substance which contains more than a hundred parts per million of oil is prohibited between 12 and 50 miles offshore and such a discharge is an offence.  

There are three exceptions to the strict liability for the discharge of oil:

· if it was necessary to discharge the oil for safety reasons; 

· if the oil escaped from the ship, tanker or offshore installation as a consequence of damage to the ship, tanker or offshore installation, and as soon as possible, all reasonable steps were taken to stop or reduce the escape of oil; or

· if the oil escaped by reason of leakage not due to any lack of reasonable care, and as soon as possible after the escape was discovered all reasonable steps were taken to stop or reduce the escape of oil.

The onus of proving any of the above exceptions falls on the accused. The main penal and procedural aspects of interest are as follows:

-
an offence committed under the Act is deemed to have been committed at any place where the accused happens to be;

· the Master of a ship is criminally liable if he does not report the discharge of oil;

-
the Minister of Transport Affairs may order the destruction of a vessel or the transfer of oil to another vessel in order to prevent pollution;

-
the Minister may take steps or cause steps to be taken for the removal of oil pollution and order the owner to be liable for loss, damage or costs resulting from a spill;

· the owner's liability is limited to 14 million units of account in terms of the Act, as defined in the Act;

-
ships may be detained pending payment of costs for which an owner is liable;

-
penalties are up to a maximum of SAR200 000,00 or imprisonment for 5 years or both;

-
summary proceedings before the Director-General of Transport can be held rather than criminal proceedings provided that the accused admits a contravention of the Act, agrees to abide the decision of the Director-General and deposits a sum of money to be determined by the Director-General which may not exceed the maximum fine payable on conviction of an offence under the Act;

· an appeal against the decision of the Director General of Transport will lie with 

the Minister of Transport;

· payment of a penalty under the Act does not constitute a criminal conviction;

· it is a defence for any insurer of a vessel to prove that the incident in question was caused by the wilful act or omission of the owner himself;

· all tankers carrying a cargo of oil in excess of 2 000 tons must be in possession of a valid certificate of insurance.

The other international conventions to which South Africa is a party are:

-
Convention on the Territorial Sea and the Contiguous Zone signed at Geneva on 1958;

-
Convention on the Continental Shelf signed at Geneva in 1958;

-
Convention on the High Seas signed at Geneva in 1958;

-
International Convention relating to Intervention on the High Seas in Cases of Oil Pollution Casualties signed at Brussels in 1969;

-
Convention on the Prevention of Marine Pollution by the Dumping of Waste and Other Matters signed at London in 1972;

· South Africa has at the time of writing not ratified the Law of the Sea Convention of 1982.

· International Convention for the prevention of pollution from ships ("MARPOL").

This last convention was enacted into domestic legislation as Act 2 of 1986. The maximum penalties in terms of this act are a fine of R500 000,00 or 5 years imprisonment or both. This therefore represents a powerful weapon in the prevention of oil pollution from ships.

In addition to the above, there is a minefield of local legislation which includes acts having descriptive titles such as Dumping at Sea Control Act, Sea-Shore Act, International Health Regulations Act, Nuclear Energy Act, Hazardous Substances Act, Sea Fishery Act, National Parks Act, Nature Conservation Ordinance (Natal), etc.
The good news for South Africa is that on 21 June 2004 the government finally signed the instrument necessary for South Africa's accession to CLC 1992 and the Fund Convention. There was a one year lead in period for joining member states, and following the lodging of the Instrument of Accession, South Africa became a member of the Fund as from 1 October 2005. 

The South African Marine Safety Authority has been hard at work in preparing the necessary domestic legislation required to implement South Africa's accession to the Conventions, which legislation needs ideally to be in place by the 1 October 2005 deadline if proper effect is to be given to the Conventions.  Not all the enabling legislation has been finalized.

The following draft Bills have been prepared:

· The Merchant Shipping (International Oil Pollution Compensation Fund) Bill and  draft Regulations ;

· The Merchant Shipping (International Oil Pollution Compensation Fund)(Contributions) Bill and draft Regulations;

· The Merchant Shipping (Civil Liability Convention) Bill and draft Regulations;

· Marine Pollution (Control and Civil Liability) Regulations (these replace the existing 1984 regulations under the Marine Pollution (Control and Civil Liability) Act, 1981).

The purpose of the Merchant Shipping (International Oil Pollution Compensation Fund Bill) is to implement the 1992 Protocol to the 1971 Fund Convention.

The Merchant Shipping (International Oil Pollution Compensation Fund)(Contributions Bill) imposes the contributions which are payable under part 4 of the Merchant Shipping (International Oil Pollution Compensation Fund Act). It applies to persons in the ports or terminal installations of South Africa who receive more than 150 000 tons of oil annually and imposes upon them an obligation to pay the contributions which are fixed annually in accordance with the provisions of Article 12 of the Fund Convention 1992.

The Merchant Shipping (Civil Liability Convention) Bill implements the 1992 Protocol to CLC 1969. As you will appreciate, the implementation of the 1992 CLC protocol into our law requires that extensive amendments be made to our MPA, as some of what is currently regulated by the MPA will now be regulated by CLC 1992. Clause 21 of the Merchant Shipping (Civil Liability Convention) Bill and the schedule thereto, deals with, inter alia, the amendments which are required to the MPA. Essentially, the effect of those proposed amendments is that the MPA will regulate non-CLC incidents. The amendments also extend the application of the MPA beyond persistent oils to now include other substances which would actually fall within the ambit of the HNS Convention. The limits of liability in the Marine Pollution Act will be similar to those under CLC. 

It appears that the intention at this stage is not to implement the supplementary Fund, being the third tier of compensation referred to above, which will be an aspect considered in due course. There are of course significant policy considerations which come into play in deciding whether to implement these additional levies on local cargo receivers, and this is clearly then something which will need to be decided upon in consultation with all interested parties. 

SALVAGE

Jurisdiction

The Admiralty Act vests the South African courts with admiralty jurisdiction to hear and determine any claim for salvage, including salvage relating to any aircraft and the sharing or apportionment of salvage and any right in respect of property salved or which would, but for the negligence or default of the salvor or a person who attempted to salve it, have been salved. This jurisdiction also includes claims in respect of ships, cargo or goods found on land.

The law applied

The Wreck and Savage Act No 94 of 1996 ("The Salvage Act") which came into operation on 1 February 1997, regulate the law of salvage in South Africa. The Act incorporates the 1989 Salvage Convention in its entirety, but provides certain innovations relating to Art 14 "Special Compensation". Where the Act is silent on an issue the English law of salvage as at 1 November 1983 is applicable.

Of course, the parties to a salvage contract usually bind themselves to a contractual regime of salvage such as Lloyd's Open Form of Salvage Agreement, which provides that the English law is applied to the Agreement and to arbitration thereof. If the Arbitration provisions were to be deleted but not the English choice of law, and the matter litigated in South Africa, the Court would apply current English law.

As a result of parties normally agreeing to LOF, the South African law of salvage has not shown much development by judicial pronouncement and there are to date only two reported cases which have been decided by the admiralty court.

Enforcement of claims for salvage

A salvor has a lien upon the vessel he salved for the amount of salvage due to him. A claim for salvage may be enforced either by way of an action in rem or an action in personam.

Legislation

Some of the provisions of the Salvage Act are set out below. In effect the act is a legislative re-enactment of the 1998 Salvage Convention, although its provisions are not identical. Indeed, in some respects the Salvage Act goes further than the Convention. In addition, the provisions of the Act apply to aircraft as well as ships.

· Special Compensation

The Act expressly provides that the Article 14 special compensation includes an element of profit, having regard to the scope of the work and the prevailing market rate. The South African position thus preempted the House of Lords decision in the Nagasaki Spirit, in order to reward salvors properly for their efforts in saving threatened natural environments. The Act extends the application of Art 14 beyond the confines of coastal or inland waters, and makes it applicable 'wherever such damage may occur'.

· Subject of Salvage
The Act as it relates to the subject of salvage is broader than article 3 of the Convention in that it includes any fixed or floating platform or mobile offshore drilling unit as well as aircraft.

· Life Salvage
The Act makes provision for life salvage to be paid in respect of services rendered in saving lives from any vessel in distress whether or not the vessel or aircraft or any of the property is actually saved. A life salvage claim will have priority over all other salvage claims.

This new Act is of considerable importance to vessels plying their trade off the volatile and stormy South African coast. It will be especially significant where salvage is not conducted under a LOF (making English law and the Convention applicable) and also means that a salvage claim can be pursued by arresting an associated ship of the vessel salved, thus preventing the salvor's claim (including a claim for life salvage or special compensation) from sinking with the vessel.

APPENDIX ONE

MARITIME CLAIM AS DEFINED BY THE

ADMIRALTY JURISDICTION REGUALTION ACT AS AMENDED

"Maritime claim" means any clam for, arising our of or relating to:-

(a) the ownership of a ship or a share in a ship;

(b) the possession, delivery, employment or earnings of a ship;

(c) any agreement for the sale of a ship or a share in a ship, or any agreement with regard tot he ownership, possession, delivery, employment or earnings of a ship;

(d) any mortgage, hypothecation, right of retention, pledge or other charge on or of a ship, and any bottomry or respondentia bond;

(e) damage caused by or to a ship, whether by collision or otherwise;

(f) loss of life or personal in jury caused by a ship or any defect in a ship or occurring in connection with the employment of a ship;

(g) loss of or damage to goods (including the baggage and the personal belongings of the master, officers or seamen of a ship) carried or which ought to have been carried in a ship, whether such claim arises out of any agreement or otherwise;

(h) the carriage of goods in a ship, or any agreement for or relating to such carriage;

(i) any container and any agreement in relation to any container (container has been defined as meaning a container for the carriage of goods by sea, including any such container which is empty or otherwise temporarily not being used for such carriage.);

(j) any charter party or the use, hire, employment or operation of a ship, whether such claim arises out of any agreement or otherwise;

(k) salvage, including salvage relating to any aircraft and the sharing or apportionment of salvage and any right in respect of property salved or which would, but for the negligence or default of the salvor or a person who attempted to salve it, have been salved;

(l) towage or pilotage;

(m) the supplying of goods or the rendering of services for the employment, maintenance, protection or preservation of a ship;

(n) the rendering, by means of any aircraft, ship or other means, of services in connection with the carrying of persons or goods to or from a ship, or the provision of medical or other services to or in respect of the persons on being taken to or from a ship;

(o) payments or disbursements by a master, shipper, charterer, agent or any other person for or on account of a ship or the owner or charterer of a ship;

(p) the remuneration of, or payments or disbursements made by, or the acts or omissions of, any person appointed to act or who acted or failed to act:-

(i) as an agent, whether as a ship's, clearing, forwarding or other kind of agent, in respect of any ship or any goods carried or to be carried or which were or ought to have been carried in a ship; or

(ii) as a broker in respect of any charter, sale or any other agreement relating or a ship or in connection with the carriage of goods in a ship or in connection with any insurance of a ship or any portion or part 

           thereof or of other property referred to in section 3(5); or

(iii) as attorney or adviser in respect of any matter mentioned in subparagraphs (I) and (ii);

(q) the design, construction , repair or equipment of any ship;

(r) dock, harbour or similar dues;

(s) the employment of any master, officer or seaman of a ship in connection with or in relation to a ship, including the remuneration of any such person, and contributions in respect of any such person to any pension fund, provident fund, medical aid fund, benefit fund, similar fund, association or institution in relation to or for the benefit of any master, officer or seaman;

(t) general average or any act claimed to be a general average act;

(u) marine insurance, including the protection and indemnity by any body of persons or its members in respect of marine matter;

(v) the forfeiture of any ship or any goods carried therein or the restoration of any ship or any such goods forfeited;

(w) the limitation of liability of the owner of a ship or of any other person entitled to any similar limitation of liability;

(x) the distribution of a fund or any portion of a fund held or to be held by, or in accordance with the directions of, any court in the exercise of its admiralty jurisdiction, or any officer of any court exercising such jurisdiction;

(y) any maritime lien, whether or not falling under any of the preceding paragraphs;

(z) pollution of the sea or the sea-shore by oil or any other substance on or emanating from a ship;

(aa) any judgment or arbitration award relating to a maritime claim, whether given or made in the republic or elsewhere;

(ab) wrongful or malicious proceedings in respect of or involving any property referred to in section 3(5), or the wrongful or malicious arrest, attachment or detention of any such property, wherever any such proceedings, arrest, attachment or detention took place, and whether in the Republic or elsewhere, and any loss or damage contemplated in section 5(4);

(ac) piracy, sabotage or terrorism relating to property mentioned in section 3(5), or to persons on any ship;

(ad) any matter not falling under any of the previous paragraphs in respect of which a court of admiralty of the Republic referred to in the Colonial Courts of Admiralty Act. 1890 (53 and 54 Vict c. 27) of the United Kingdom, was empowered to exercise admiralty jurisdiction immediately before the commencement of this act, or any matter in respect of which a court of the Republic is empowered to exercise admiralty jurisdiction;

(ae) any other matter which by virtue of its nature or subject matter is a marine or maritime matter, the meaning of the expression marine or maritime matter not being limited by reason of the matters set forth in the preceding paragraphs; 

(af) any contribution, indemnity or damages with regard to or arising our of any claim in respect of any matter mentioned above or any matter ancillary thereto, including the attachment of property to found or confirm jurisdiction, the giving or release of any security, and the payment of interest.

APPENDIX TWO

PORTS OF SOUTH AFRICA
(see www.saponet.co.za or www.npa.co.za )
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1. Richards Bay *
2. Durban *
3. East London
4. Port Elizabeth

5. Cape Town *
6. Saldhana

7. Mossel Bay 
8. Ngqura (the new deep water port 20km     east of Port Elizabeth)

*Shepstone & Wylie offices
APPENDIX THREE
SHEPSTONE & WYLIE MARITIME DEPARTMENT
Contact Details

DURBAN OFFICE

Partners:

Shane Dwyer
*
+27 31 302 0480



(Private Line)





+27 31 7013997 



(Home)

082 443 7653 



(Mobile)





dwyer@wylie.co.za



(Email)

Krish Reddy


+27 31 302 0474



(Private Line)





+27 31 903 7544



(Home)

082 443 7654



(Mobile)





reddy@wylie.co.za



(Email)

Quintus van der Merwe
+27 31 3020 246



(Private Line)





+27 31 466 3598



(Home)





082 466 5062



(Mobile)





qvdm@wylie.co.za



(Email)

Prè Prinsloo

*
+27 31 302 0242



(Private Line)





+27 31 561 3738



(Home)





082 453 8819



(Mobile)





prinsloo@wylie.co.za


(Email)

Consultants:

Roger Gifford
 * 
+27 31 302 0472



(Private Line)





+27 31 767 4917



(Home)





082 443 7652



(Mobile)





gifford@wylie.co.za



(Email)

Associate Partner

Anisa Govender

+27 31 302 0403



(Private Line)





082 466 5012



(Mobile)





govendera@wylie.co.za


(Email)

Professional Assistant

Alison McClure

+27 31 3020326



(Private Line)





082418 5111




(Mobile)





mcclure@wylie.co.za


(Email)

Diana Chetwynd-Palmer
+27 31 302 0234



(Private Line)

                                            082 461 2992 



(Mobile)

                                            dmcp@wylie.co.za     
           
(Email)

Zweli Mkhize


+27 31 302 0279



(Private Line)





082 414 5670



(Mobile)





mkhize@wylie.co.za


(Email)

Fahreen Kader                   +27 31 302 0442



(Private Line)





082 552 5180



(Mobile)





kader@wylie.co.za



(Email)

Candidate Attorneys

Oliver Holley


+27 31 302 0476



(Private Line)





082 450 5671



(Mobile)





holley@wylie.co.za



(Email)

CAPE TOWN OFFICE

Partners

Johan Swart


+27 21 419 6495 



(Private Line)

+27 21 976 4268 



(Home)





082 333 3555 



(Mobile)





swart@wylie.co.za



(Email)

James Mackenzie

+27 21 419 6495 



(Private Line)





082 460 4708 



(Mobile)





mackenzie@wylie.co.za


(Email)

Prof. John Hare

+27 21 419 6495 



(Private Line)

+27 21 689 9512 



(Home)





082 333 3565 



(Mobile)





hare@wylie.co.za



(Email)

Associate Partners

Edmund Greiner

+27 21 419 6495 



(Private Line)

082 333 3359 



(Mobile)

greiner@wylie.co.za


(Email)

Candidate Attorney

Luntu Ngcwabe

+27 21 419 6495 



(Private Line)

083 726 6668 



(Mobile

ngcwabe@wylie.co.za


(Email)

Johan Botes


+27 21 419 6495 



(Private Line)

083 658 4735



(Mobile

botes@wylie.co.za



(Email)

RICHARDS BAY OFFICE

Partner

Allan Heydorn         

+27 35 780 7256                          

(Private Line)
                                     
+27 35 753 2055                          

(Home)
083 440 6502                         

(Mobile)
                                           heydorn@wylie.co.za                     
(Email)
Brian Morkel


+27 35 780 7251



(Private Line)




+27 35 753 4236                                
(Home)
082 561 5135



(Mobile)




morkel@wylie.co.za 


(Email)

Diana McIlrath * 

+27 35 780 7257



(Private Line)





+27 35 792 0223                                    
(Home)
082 444 2709



(Mobile)
                                     
mcilrathd@wylie.co.za 


(Email)

*Notary Public

LONDON OFFICE

Partner

John Herholdt 


+44 207 344 7600 


(Private Line)






+44 207 344 7555 


(Facsimile)






john.herholdt@maitlandco.com 
(Email)
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