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Competition Case Update
On the 22nd November, the Constitutional Court heard argument in the Competition Commission’s application for leave to appeal in the Senwes matter.  As we reported on the 21st November, the Supreme Court of Appeal recently set aside the Competition Tribunal and Competition Appeal Court decisions which found Senwes guilty of margin squeeze, a type of abuse of dominance.  The margin squeeze allegation was not part of the complaint referred to the Tribunal, it came out of the hearing before the Tribunal.  Senwes became aware of this extra allegation against it during the Tribunal proceedings and objected to its introduction but the Tribunal never ruled on this objection and Senwes did not insist on a ruling.  At the Tribunal hearing, Senwes only defended the complaints contained in the complaint referral.  It never dealt with the merits of the margin squeeze allegation.  The SCA set aside the Tribunal and Competition Appeal Court decisions on the basis that the conduct of which Senwes was eventually convicted (the margin squeeze) was never part of the charges against it.

Senior counsel Gilbert Marcus and Rafik Bhana, acting for the Commission, argued that proceedings before the Tribunal are “truth finding” proceedings and the Tribunal therefore has specific investigative and inquisitorial powers in terms of the Competition Act.  They said that it is inappropriate to constrain the Tribunal by the procedural rules that restrict normal courts.  Natural justice and fair proceedings should be the only limits on the Tribunal.  The Commission’s case was that the complaint referral set out the anti-competitive harm caused by Senwes’ conduct and was therefore sufficient to allow a charge of margin squeeze even if the conduct that gave rise to that harm was not accurately described.  

The Constitutional Court’s decision will have an important impact on the proceedings in all specialist fora, not only those in the Competition Tribunal.  The questions before the Court apply to the responsibilities of litigants in these types of proceedings and to the responsibilities of specialist fora.  When does new information arising during a hearing become a new charge?  If a respondent becomes aware that he is being accused of conduct which goes beyond the initial complaint referral, does he have a responsibility to object to that allegation and demand a ruling on that objection?  Does he have a responsibility to ask for further particulars so as to ensure that he understands the additional allegation and does he have to deal with its merits?  Is it the responsibility of the party making the complaints or allegations to ensure that its case is properly set out?  Is a case sufficiently pleaded if the harmful effect of conduct, but not the conduct itself, is described in a complaint?  How does a tribunal with inquisitorial powers exercise those powers fairly?  Does a specialist tribunal have to warn parties that it is going to start using its inquisitorial powers or should the parties expect this and prepare for it accordingly?

The Constitutional Court has reserved its judgment to a later date.  We will update you as soon as the judgment is available.
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